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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

Judge: Pursuant to section 6330(d),?! petitioner

seeks review of respondent’s determination to proceed with the

collection of petitioner’s 1995, 1996, and 1999 Federal incone

tax liabilities.

IAIl section references are to the Internal Revenue Code in

effect at al

rel evant tines.
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FI NDI NGS OF FACT

Sonme of the facts have been stipulated. W incorporate the
stipulated facts into our findings by this reference. Petitioner
resided in Pasadena, California, when his petition in this case
was filed. Petitioner is a lawer authorized to practice law in
the State of California who, during the years at issue, was
enpl oyed as an associate in a law firm

1995 and 1996 Tax Liabilities

Petitioner filed Form 1040, U.S. Individual Incone Tax
Return, for 1995 and 1996. On each return, petitioner reported
his filing status as married filing separate and clained three
personal exenptions: One for hinself, one for his wfe, and one
for his dependent son. Petitioner also clainmd Schedul e C,
Profit or Loss From Business or Profession (Sole Proprietorship),
busi ness expenses of nore than $50, 000 on each of his 1995 and
1996 returns.

I n Decenber 1997, respondent notified petitioner of changes
to petitioner’s 1995 return as a result of an exam nation. The
changes included the disall owance of two of three personal
exenptions and all of the Schedul e C business expenses cl ai med on
petitioner’s 1995 return for |ack of substantiation.

In January 1998, petitioner sent letters to respondent

requesting audit reconsideration and/or an Appeal s conference
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regardi ng the 1995 exam nation changes.? Petitioner’s case was
assigned to Exam ner L. Val enzuela (Ms. Val enzuela). After M.
Val enzuel a revi ewed docunentation furni shed by petitioner, she
prepared a revised exam nation report for 1995 and nmailed it to
petitioner with a letter dated June 12, 1998, offering petitioner
an appointnment to present any additional information he wished to
subm t.

By |letter dated June 16, 1998, petitioner advised respondent
that he did not agree with the adjustnents in the revised
exam nation report and requested a hearing with respondent’s
Appeals Ofice. By letter dated June 26, 1998, respondent
informed petitioner that an appoi ntnment had been schedul ed for
July 30, 1998. Petitioner did not appear for the appointnent and
did not contact respondent to explain his failure to appear.

On August 5, 1998, respondent issued, and served on
petitioner, a sunmons requiring petitioner to appear on August
27, 1998, and to produce various docunents pertaining to
petitioner’s 1995 return. Petitioner did not appear on August

27, 1998, and he did not produce the requested docunentati on.

2Petitioner also requested reconsideration of 1996
exam nation changes, but the 1996 exam nation report was not
i ssued until Septenber 1998.



- 4 -

By |etter dated Septenber 16, 1998, respondent advised
petitioner that changes had been nmade to his 1996 return as
described in a report of inconme tax exam nation changes encl osed
with the letter.

On April 15, 1999, respondent mailed, by certified mail, a
notice of deficiency with respect to petitioner’s 1995 and 1996
taxabl e years to petitioner’s |ast known address at 768 Florecita
Lane, Altadena, CA 91001. Petitioner did not file a petition in
this Court to contest the notice of deficiency. On August 9,
1999, respondent assessed the inconme tax deficiencies, additions
to tax, and penalties set forth in the notice of deficiency, and
statutory interest.

On a date that does not appear in the record, petitioner
agai n asked respondent to reconsider petitioner’s 1995 and 1996
tax liabilities. By letter dated June 21, 2000, respondent
advi sed petitioner that he would need to provide respondent with
docunent ati on before respondent could grant an audit
reconsideration for 1995 and 1996. Respondent requested that
petitioner provide the docunentation by July 13, 2000.

Petitioner did not provide the requested docunentation, so
petitioner’s request was denied. By letter dated Decenber 27,
2000, respondent explained to petitioner why a conference had not

been granted as requested by petitioner.
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Petitioner subsequently sent to respondent copies of one
regi stration formand one check, with no explanation of the
nature or busi ness purpose of the expenses reflected in the
docunents. By letter dated March 6, 2001, respondent notified
petitioner that he had conpleted the audit reconsideration of
petitioner’s 1995 tax liability with no change. 1In the letter,
respondent stated that “The information you have furnished to
date, including to the district office does not establish that
any of the clainmed expenses were ordinary and necessary and
incurred in the course of a trade or business.” Respondent al so
notified petitioner that he could request an Appeal s conference
if he disagreed with respondent’s deci sion.

By letter dated April 1, 2001, petitioner appeal ed
respondent’s findings. Petitioner’s appeal was assigned to
Appeals Oficer Wllard A Stone (M. Stone). By letter dated
June 25, 2002, M. Stone advised petitioner that he had schedul ed
a conference for July 25, 2002, and that petitioner should bring
certain enunerated docunents to the conference. At petitioner’s
request, the conference was reschedul ed for August 23, 2002.
Petitioner did not attend the August 23, 2002, conference and did
not supply the requested docunentation. By letter dated
Septenber 13, 2002, M. Stone notified petitioner that petitioner
had not established his entitlenent to any of the deductions

disallowed in the notice of deficiency, that petitioner’s case
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woul d be returned to the service center for further processing,
and that collection activity would reconmence. ?

1999 Tax Liabilities

Petitioner filed his 1999 Federal inconme tax return on My
17, 2001. Petitioner reported an income tax liability of $9,417
and withheld i ncome tax of $9, 450.43 and cl ai red an over paynent.*
However, because the 1999 return was filed |late, respondent
assessed interest and a late filing addition to tax on Septenber

10, 2001. The 1999 tax liability at issue in this case consists

3Various collection notices, including a notice of intention
to levy, had been sent to petitioner with respect to his 1995 and
1996 tax liabilities before petitioner filed his appeal in Apri
2001.

“0On his 1999 return, petitioner clainmed total tax paynents
for 1999 of $12,400.56, consisting of w thholding credits of
$9, 450. 43 and estimated tax paynents and/or an anount applied
fromhis 1998 return of $2,950.13, a total tax liability of
$9, 417, and an overpayment of $2,983.56. Although respondent
credited the withheld inconme tax of $9, 450.43 agai nst
petitioner’s reported tax liability of $9,417 for 1999,
respondent did not credit any estimted tax paynents or any
over payment from 1998 agai nst petitioner’s 1999 tax liability.
Because the parties did not include a copy of petitioner’s 1998
return in the record, we cannot ascertain whether petitioner
cl ai mred an overpaynent for 1998. W note, however, that the Form
4340, Certificate of Assessnments, Paynents, and O her Specified
Matters, for 1995 that was admtted into evidence by stipulation
shows an overpaynent credit of $2,609.30 from 1998 that was
applied to reduce petitioner’s 1995 tax liability on Apr. 15,
1999. We assune, therefore, that petitioner clainmed an
overpaynent on his 1998 return that was allowed, at least in
part, as a credit against his 1995 tax liability. Petitioner
does not assert that respondent failed to give himcredit for his
1998 overpaynent, nor did he introduce any evidence to prove that
respondent incorrectly applied petitioner’s tax paynents.
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primarily of the assessed interest and addition to tax resulting
fromthe late filing of petitioner’s 1999 return.?®

On Decenber 12, 2002, respondent issued petitioner a Final
Notice of Intent to Levy with respect to petitioner’s 1995, 1996,
and 1999 tax liabilities.

Petitioner’'s Health Problens During 1998-2000

In late 1998 and t hroughout 1999, petitioner suffered froma
liver ailment. In June 1999, petitioner’s doctor recomended
that petitioner obtain a liver transplant consultation. In
Decenber 1999, petitioner was placed on the UCLA |iver transplant
l[ist. During 2000, petitioner underwent several surgeries,
including a liver transplant.

Al t hough petitioner experienced pain and sone | oss of
function fromhis liver condition during the period of his
illness, he continued to work at the law firmand to nmake court
appear ances, except for a 6-nonth period in connection with his
surgeries.

Section 6330 Hearing

On January 9, 2003, petitioner tinely filed a Request for a

Col I ection Due Process Hearing (section 6330 hearing) for 1995,

SForm 4340 for 1999 reveal s that respondent assessed an
incone tax liability of $9,627 in connection with the filing of
petitioner’s 1999 return. The record does not explain why the
assessed incone tax liability of $9,627 is higher than
petitioner’s reported income tax liability of $9,417. However,
petitioner offered no evidence at trial that the assessnment was
i ncorrect.
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1996, and 1999. The request stated that petitioner disagreed
with the anbunts of the assessed deficiencies and that he w shed
to submt an offer-in-conprom se because he was unable to satisfy
the tax liability due to his health and financial conditions.
On May 20, 2003, respondent sent petitioner an offer-in-
conprom se package to fill out and bring to his section 6330
heari ng.

By |etter dated January 15, 2004, Appeals Oficer Zane
Jani sh (M. Jani sh) contacted petitioner regarding his section
6330 hearing request. M. Janish stated that petitioner needed
to conplete and submt the enclosed Form 433-A, Collection
I nformation Statenent For Individuals, and his delinquent 2001
and 2002 Federal incone tax returns by February 17, 2004, in
order for petitioner’s offer-in-conprom se to be considered. M.
Jani sh al so warned petitioner that if petitioner did not submt
the requested docunents by February 17, 2004, petitioner’s
section 6330 hearing “wll consist of a review of the information
in [petitioner’s] * * * request and case file.” Petitioner
failed to submt the Form 433-A and his 2001 and 2002 tax

returns® to M. Jani sh.

Petitioner did not file his 2001 and 2002 tax returns until
Mar. 17, 2004.
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Notice of Determ nation and Tax Court Petition

On March 10, 2004, respondent sent petitioner a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 (notice of determnation) for tax years 1995, 1996,
and 1999. In the notice of determ nation, respondent determ ned
the foll ow ng:

1. Al legal and procedural requirenents for proceeding
with collection have been net;

2. Petitioner was properly precluded fromsubmtting an
of fer-in-conprom se because he did not submt Form 433-A and his
del i nquent 2001 and 2002 tax returns as required and because
petitioner was not current with his filing obligations;

3. Petitioner was properly precluded fromchallenging his
1995 and 1996 incone tax liabilities because respondent had
issued a notice of deficiency for 1995 and 1996, and petitioner
had not provided any evidence to prove that petitioner did not
recei ve the notice of deficiency;

4. Petitioner failed to submt any evidence to substantiate
that the incone tax liability reported on his 1999 return was
incorrect; and

5. Petitioner failed to submt any evidence to establish
that the proposed | evy does not bal ance the need for efficient
collection of taxes with the legitimte concern that any

collection action be no nore intrusive than necessary.
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Petitioner filed a tinmely petition contesting respondent’s
determ nation. Petitioner disputes the validity of the
deficiencies and all eges that the proposed collection action is
nore intrusive than necessary.

OPI NI ON

Section 6330(a) provides that no |l evy may be nmade on any
property or right to property of any person unless the Secretary
has notified such person in witing of the right to a hearing
before the levy is made. |If the person nakes a tinely request
for a hearing, a hearing shall be held by the Internal Revenue
Service Ofice of Appeals. Sec. 6330(b)(1).

The adm ni strative hearing nmust be conducted pursuant to
section 6330(c), (d), and (e). The taxpayer may rai se any
rel evant issue to the collection action at the hearing, including
spousal defenses, challenges to the appropriateness of the
collection action, and offers of collection alternatives (such as
of fers-in-conpromse). Sec. 6330(c)(2)(A). Additionally, the
t axpayer may contest the validity of the underlying tax
l[iability, but only if he did not receive a notice of deficiency
or otherw se have an opportunity to dispute the tax liability.
Sec. 6330(c)(2)(B). The phrase “underlying tax liability”

i ncludes the tax deficiency, any penalties and additions to tax,

and statutory interest. Katz v. Conm ssioner, 115 T.C 329, 339

(2000) .
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Foll owi ng a hearing, the Appeals Ofice nust determ ne
whet her the proposed | evy action may proceed. Sec. 6330(c)(3).
In so doing, the Appeals Ofice is required to take into
consideration the verification presented by the Secretary, the
i ssues raised by the taxpayer, and whether the proposed
coll ection action appropriately bal ances the need for efficient
collection of taxes with concerns regarding the intrusiveness of
t he proposed collection action. 1d. The taxpayer nmay petition
the Tax Court or, in limted cases, a Federal D strict Court for
judicial review of the Appeals Ofice s determ nation. Sec.
6330(d).

| f the taxpayer files a tinely petition for judicial review,
t he applicable standard of review depends on whether the
underlying tax liability is properly at issue. Were the
underlying tax liability is properly at issue, the Court reviews
any determ nation regarding the underlying tax liability de novo.

Sego v. Comm ssioner, 114 T.C. 604, 610 (2000). The Court

reviews any other adm nistrative determ nation regarding the
proposed coll ection action for abuse of discretion. 1d.

| . Petitioner’s Challenge to the Underlying Tax Liabilities

A. Mai ling and Delivery of Notice of Deficiency--1995 and
1996 Tax Liabilities

Petitioner argues that because he did not receive the notice
of deficiency that respondent issued for 1995 and 1996, he

shoul d not have been precluded fromchallenging the validity of
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his 1995 and 1996 tax liabilities. Petitioner stipulated that a
notice of deficiency for 1995 and 1996, “issued by the Ofice of
the Internal Revenue Service at Los Angeles, California, was
mailed to the Petitioner on April 15, 1999.” Petitioner also
stipulated that his address at the tinme the notice of deficiency
was nail ed was the sane address used to mail the notice of
deficiency and that the notice of deficiency was not returned as
undel i ver abl e.

“There is a strong presunption in the law that a properly
addressed letter will be delivered, or offered for delivery, to

t he addressee.” Zenco Engg. Corp. v. Conmi ssioner, 75 T.C. 318,

323 (1980), affd. wi thout published opinion 673 F.2d 1332 (7th

Cr. 1981); see also Sego v. Conm ssioner, supra at 611 (“In the

absence of clear evidence to the contrary, the presunptions of
official regularity and of delivery justify the concl usion that
the statutory notice was sent and that attenpts to deliver were
made in the manner contended by respondent.”). Proper mailing of
the notice of deficiency places the risk of nondelivery on the

taxpayer. Figler v. Conm ssioner, T.C Meno. 2005-230; Barrash

v. Comm ssioner, T.C Meno. 1987-592, affd. w thout published

opinion 862 F.2d 872 (5th G r. 1988).

Petitioner does not dispute that the notice of deficiency
was nmailed to his | ast known address, and he does not
unequi vocal ly deny that he received it. The only evidence

petitioner has produced to rebut the presunption of delivery is
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his testinony that he “[didn’t] * * * recall receiving it” and he
“did not docunent the receipt of it.” Petitioner admts that
respondent mailed the notice of deficiency to the proper address,
and petitioner received several other itens of correspondence
mai | ed by respondent to the sanme address both before and after
the notice of deficiency was i ssued. Because petitioner has not
produced any convincing evidence to rebut the presunption of
delivery, we find that petitioner received the notice of
defi ci ency.

B. Oher Opportunity To Dispute 1995 and 1996 Tax
Liabilities

Petitioner also argues that he did not have an opportunity
to dispute his 1995 and 1996 tax liabilities because he was
suffering fromsevere health problens that began in |late 1998 and
conti nued t hrough 2000.

Section 6330(c)(2)(B) provides that a taxpayer may di spute
t he exi stence or anmount of unpaid tax liability if he did not
receive a notice of deficiency or otherw se have an opportunity
to dispute such tax liability. The “opportunity to dispute such
tax liability” includes a conference with the Appeals Ofice,
either before or after the tax liability is assessed. Sec.
301.6330-1(e)(3), QA-E2, Proced. & Adm n. Regs.

Even if we assune that petitioner did not receive the notice
of deficiency mailed by respondent on April 15, 1999, the record

establishes that petitioner had several opportunities between
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April 15, 1999, and Septenber 13, 2002, to dispute his 1995 and
1996 tax liabilities adm nistratively.’” For exanple, in 2002,
when petitioner was “feeling normal and up to par health w se”,
M. Stone schedul ed and then reschedul ed a conference with
petitioner to discuss respondent’s decision upholding the
di sal l owance of petitioner’s exenptions and Schedul e C expenses.
Petitioner did not attend the conference or submt any of the
request ed docunent ati on.

Because petitioner failed to prove that he did not receive
the statutory notice of deficiency that was nmailed to himon
April 15, 1999, with respect to his 1995 and 1996 tax liabilities
and because petitioner otherw se had an opportunity over a 3-year
period to dispute his 1995 and 1996 tax liabilities, we hold that
petitioner was properly precluded under section 6330(c)(2)(B)
from chal | engi ng the existence and anount of his 1995 and 1996
tax liabilities in his section 6330 proceeding.

C. 1999 Tax Liability

Respondent concedes that no notice of deficiency was sent to
petitioner for the 1999 tax year and that petitioner was not
precluded fromchallenging his 1999 tax liability at his section

6330 hearing. However, although petitioner made a bl anket

'Petitioner does not argue that the “opportunity to dispute”
| anguage in sec. 6330(c) refers to an opportunity to dispute a
tax liability in court nor does he chall enge respondent’s
interpretation of sec. 6330(c) in sec. 301.6330-1(e)(3), QA-EZ2,
Proced. & Adm n. Regs.
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statenent in his petition that he was contesting the validity of
all the tax liabilities at issue in this case, petitioner did not
argue at trial or in his posttrial briefs that respondent’s
determ nation for 1999 was incorrect. Petitioner also failed to
i ntroduce any evidence at trial regarding his 1999 tax liability.
Accordingly, we conclude that petitioner has abandoned his

challenge to his 1999 tax liability. See, e.g., Bradley v.

Commi ssioner, 100 T.C. 367, 370 (1993); Rybak v. Comm ssioner, 91

T.C. 524, 566 n.19 (1988).

1. Petitioner’'s Challenge to Respondent’s Deternination To
Proceed Wth the Coll ection Action

In addition to his argunent that respondent’s proposed
collection action is overly intrusive because the assessnents of
petitioner’s tax liabilities are incorrect, petitioner argues
t hat he should have been allowed to submt an offer-in-
conpronise.® W review respondent’s determ nation to proceed

with collection for abuse of discretion. Sego v. Commi SSioner,

114 T.C . at 610.

8Even if we had concluded that petitioner could challenge
the validity of his 1995 and 1996 tax liabilities in this
proceedi ng, petitioner would still not have prevailed. The
docunentation in the record upon which petitioner relied to
substantiate his Schedul e C expenses was not sufficient to prove
that the expenses were deductible. Petitioner paid nost of the
expenses in connection with his efforts to start several new
busi nesses during 1995 and 1996. Startup expenses resulting in
an active trade or business generally are not deductible for a
year earlier than the one in which such business begins. Sec.
195. Petitioner’s car expenses al so were not deducti bl e because
petitioner failed to satisfy the substantiation requirenent of
sec. 274(d).
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The Comm ssioner wll not process an offer-in-conprom se
where the information provided is insufficient to allow the
Comm ssioner to evaluate its acceptability. Sec. 301.7122-
1(d)(2), Proced. & Adm n. Regs. The Conm ssioner wll not
process an offer-in-conpromse if the taxpayer has not filed al
required tax returns or conpleted the required fornms. 1
Adm ni stration, Internal Revenue Manual (CCH), sec.
5.8.3.4.1(1)(a), (d), at 16, 274.

M. Jani sh provided petitioner with a list of required
paperwork that petitioner needed to submt in order for an offer-
i n-conprom se to be processed, and he sent petitioner a blank
Form 433-A.  Petitioner did not submt any of the required forns
for an offer-in-conprom se, including Form433-A, or file his
2001 and 2002 tax returns by the deadline set by M. Janish. He
di d not request an extension of the deadline or otherw se
communi cate with M. Janish. Petitioner did not provide M.
Janish with any evidence of his alleged inability to pay.

At trial, petitioner did not offer any credible evidence to
support his position that M. Janish did not properly eval uate
his collection information. |In fact, the record denonstrates
that the determnation by M. Janish was entirely appropriate.
M. Janish verified fromthe information available to himthat
all legal and procedural requirenents had been net. M. Janish

al so gave petitioner the opportunity to submt the necessary
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docunents to nmake an offer-in-conprom se. Petitioner did not
submt the necessary paperwork or any other infornation that

m ght have influenced M. Janish’s determ nation. Because of
petitioner’s consistent failure to comunicate with M. Janish,
M. Janish conmtted no abuse of discretion sustaining the
proposed | evy as an appropriate collection action under the

ci rcunst ances.

[11. Concl usion

We hold that the Appeals Ofice did not abuse its discretion
in determ ning that respondent may proceed with the proposed
collection action. W have considered the remaining argunents of
both parties for results contrary to those discussed herein and,
to the extent not discussed above, conclude those argunents are
irrelevant, noot, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




